
 

600 14th Street NW  Suite 610  Washington, DC 20005  

E info@savingplaces.org  P 202.588.6035  F 202.588.6038  SavingPlaces.org 

 

 

 

August 3, 2026 

 

Travis Voyles, Acting Vice Chair 

Advisory Council on Historic Preservation  

401 F Street NW, Suite 308 

Washington, DC 20001 

 

Re: Potential Updates to Section 106 Regulations, 36 C.F.R. Part 800 

 

Dear Acting Vice Chair Voyles, 

 

At the June 4, 2026 business meeting of the Advisory Council on Historic Preservation 

(ACHP), the Council requested comments from members by August 3rd regarding proposed 

revisions to the regulations implementing Section 106 of the National Historic Preservation 

Act (NHPA). Although you did not wait for those comments before circulating proposed 

revisions to the Section 106 regulations on July 17th and requiring a Council vote on them 

only one week later, the National Trust for Historic Preservation wishes to provide the 

Council with our comments in response to your June 4th request, in part because we want 

you to be aware of procedural irregularities and legal deficiencies associated with your July 

17th proposal and the ACHP’s subsequent vote on July 24th.  

 
The National Trust is concerned that the ACHP’s actions in proposing radical regulatory 

changes via email on July 17, and requiring a vote only seven days later, violated both the 

ACHP’s own formally adopted procedures for amending the Section 106 regulations and the 

legal requirements for federal decision-making established in the Administrative Procedure 

Act. 5 U.S.C. §§ 551–559. We believe it is essential for revisions to our nation’s most 

important historic preservation law, such as those proposed here, to be carefully 

considered, and to comply with procedural and statutory requirements. We remain willing 

to work with the ACHP toward those goals.  

 

As you may recall, we submitted earlier comments on February 27, 2026 in response to 

your January 30, 2026 email to ACHP members soliciting responses to specific prompts 

concerning the Section 106 regulations. That letter (attached) contains numerous common-

sense proposals to improve the Section 106 review process, and to correct problematic 

regulations. We hereby incorporate that letter into this communication, as we continue to 

believe that those proposals are the most effective ways to solve the issues with Section 106 

that your January 30, 2026, email identified. It is extremely unfortunate that, instead of 

engaging with ACHP members and responding to the information we have provided, the 

ACHP has instead chosen to propose regulations that have no relationship to previous 

comments from many ACHP members.   

 

At the outset, it is our view that the ACHP’s proposed regulations are inconsistent with the 

fundamental federal, state, and local partnership established by the NHPA. Although the 
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ACHP indicated that Section 106 is a brief provision, it must be read in the context of the 

overall statute.  The ACHP’s proposed regulations are inconsistent with the statutory 

requirements of the NHPA in a number of respects. For example, the proposed regulations 

would “explicitly exclude state, tribal, and local permits issued under delegated federal 

authority” from consideration as federal undertakings under the NHPA.1 This is in direct 

contradiction to 54 U.S.C. § 300320, which requires those federal actions to be considered 

as undertakings.  

 

Another example is the proposed regulations’ contradiction of 54 U.S.C. § 304108(b), which 

requires federal agencies to undertake “such procedures as may be necessary to provide for 

participation by local governments in proceedings and other actions taken by the Council 

with respect to undertakings referred to in section [106] that affect the local governments”. 

By contrast, the ACHP’s proposed regulations would eliminate the requirement for federal 

agency consultation with local governments and state governments, making that 

consultation merely optional. Under the proposed regulations, federal agencies would no 

longer even be required to provide local governments with notice of undertakings within 

their jurisdictions. This proposed regulatory change is contrary to the explicit legislative 

intent of the NHPA, which is to give local governments a voice in federal decision-making 

affecting historic resources within their jurisdictions. The proposed elimination of 

mandatory SHPO consultation is also contrary to 54 U.S.C. § 302303(b), which empowers 

SHPOs with their own statutory authorities and roles related to federal agency NHPA 

compliance, including a responsibility to “consult with appropriate Federal agencies in 

accordance with this division on the content and sufficiency of any plans developed to 

protect, manage, or reduce or mitigate harm to that property.” Id. § 302303(b)(9)(B).       
 

The proposed regulations would also allow federal agencies to conduct all identification of 

historic resources unilaterally, and to make unreviewed determinations as to their eligibility 

for the National Register of Historic Places. Under the NHPA, only the Keeper of the 

National Register is statutorily authorized to make National Register eligibility 

determinations, with State Historic Preservation Offices empowered via regulation to assist 

in the determination process. 54 U.S.C. § 302101 and 36 C.F.R. § 60.3. This provision 

ensures that Federal agencies, which have a clear conflict of interest, do not make unilateral 

determinations as to the eligibility or non-eligibility of historic resources under their 

control. Federal agencies are also statutorily required to nominate historic properties under 

their control to the National Register, which necessarily requires the involvement of the 

Keeper and SHPOs. 54 U.S.C. § 306102(b)(1).  

 

The proposed regulations also directly contradict one of the ACHP’s most fundamental 

statutory responsibilities. The ACHP is statutorily required “to encourage, in cooperation 

with the National Trust and appropriate private agencies, public interest and participation 

in historic preservation”. 54 U.S.C. § 304102(a)(2). By proposing to eliminate the 

requirement for public participation in federal historic preservation policy and 

undertakings, the ACHP is violating this statutory responsibility. This legal deficiency is a 

clear example of how inconsistent the proposed regulations are from the statutory 

 
1  Cover Letter Accompanying Proposed Regulatory Changes, Pg. 6 (July 17, 2026). 
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requirements of the NHPA, and how their approach to minimizing public participation is 

contrary to the public interest.  

 

The National Trust has identified a number of other legal deficiencies with the proposed 

regulations, in addition to those discussed above. We urge the ACHP to engage in further 

study and revisions prior to proceeding with the rulemaking process. As a statutory member 

of the ACHP, we feel that it is our responsibility to share these concerns openly, and to do 

everything we can to encourage the ACHP to seek a better outcome, not only for the ACHP, 

but to ensure that the American people have the opportunity to voice their concerns about 

federal agency actions impacting the historic resources in their communities.  

 

Sincerely, 

 

Thompson M. Mayes 

Chief Legal Officer and General Counsel 

 

 

Enclosure: 

NTHP Initial Comments on Section 106 Regulations (Feb. 27, 2026) 


